Chapter 58 of the Acts of 2006

AN ACT PROVIDING ACCESS TO AFFORDABLE, QUALITY, ACCOUNTABLE HEALTH CARE. 

CHAPTER 176Q

COMMONWEALTH HEALTH INSURANCE CONNECTOR

Section 1.  As used in this chapter the following words shall, unless the context clearly requires otherwise, have the following meanings:—

“Authority”, the commonwealth health insurance connector authority.

“Board”, the board of the commonwealth health insurance connector, established by section 2.

“Business entity”, a corporation, association, partnership, limited liability company, limited liability partnership or other legal entity.

“Carrier”, an insurer licensed or otherwise authorized to transact accident and health insurance under chapter 175; a nonprofit hospital service corporation organized under chapter 176A; a nonprofit medical service corporation organized under chapter 176B; a health maintenance organization organized under chapter 176G.

“Commissioner”, the commissioner of insurance.

“Commonwealth care health insurance program”, the program administered under chapter 118H.

“Commonwealth care health insurance program enrollees”, individuals and their dependents eligible to enroll in the commonwealth care health insurance program.

“Connector”, the commonwealth health insurance connector.

“Connector seal of approval”, the approval given by the board of the connector to indicate that a health benefit plan meets certain standards regarding quality and value.

“Division”, the division of health care finance and policy.

“Eligible individuals”, an individual who is a resident of the commonwealth; provided however, that the individual is not offered subsidized health insurance by an employer with more than 50 employees.

“Eligible small groups”, groups, any sole proprietorship, labor union, educational, professional, civic, trade, church, not-for-profit or social organization or firms, corporations, partnerships or associations actively engaged in business that on at least 50 per cent of its working days during the preceding year employed at least one but not more than 50 employees.

“Health benefit plan”, any individual, general, blanket or group policy of health, accident and sickness insurance issued by an insurer licensed under chapter 175; a group hospital service plan issued by a non-profit hospital service corporation under chapter 176A; a group medical service plan issued by a non-profit medical service corporation under chapter 176B; a group health maintenance contract issued by a health maintenance organization under chapter 176G; a coverage for young adults health insurance plan under section 10 of chapter 176J.  The words “health benefit plan” shall not include accident only, credit-only, limited scope vision or dental benefits if offered separately, hospital indemnity insurance policies if offered as independent, non-coordinated benefits which for the purposes of this chapter shall mean policies issued under chapter 175 which provide a benefit not to exceed $500 per day, as adjusted on an annual basis by the amount of increase in the average weekly wages in the commonwealth as defined in section 1 of chapter 152, to be paid to an insured or a dependent, including the spouse of an insured, on the basis of a hospitalization of the insured or a dependent, disability income insurance, coverage issued as a supplement to liability insurance, specified disease insurance that is purchased as a supplement and not as a substitute for a health plan and meets any requirements the commissioner by regulation may set, insurance arising out of a workers’ compensation law or similar law, automobile medical payment insurance, insurance under which benefits are payable with or without regard to fault and which is statutorily required to be contained in a liability insurance policy or equivalent self insurance, long-term care if offered separately, coverage supplemental to the coverage provided under 10 U.S.C. section 55 if offered as a separate insurance policy, or any policy subject to chapter 176K or any similar policies issued on a group basis, Medicare Advantage plans or Medicare Prescription drug plans.  A health plan issued, renewed or delivered within or without the commonwealth to an individual who is enrolled in a qualifying student health insurance program under section 18 of chapter 15A shall not be considered a health plan for the purposes of this chapter and shall be governed by said chapter 15A.  The commissioner may by regulation define other health coverage as a health benefit plan for the purposes of this chapter.

“Mandated benefits”, a health service or category of health service provider which a carrier is required by its licensing or other statute to include in its health benefit plan.

“Participating institution”, an eligible group that purchases health benefit plans through the connector.

“Premium assistance payment”, a payment made to carriers by the connector.

“Rating factor”, characteristics including, but not limited to, age, industry, rate basis type, geography, wellness program usage or tobacco usage.

“Sub-connector”, a locally incorporated and governed organization, with demonstrated experience in the small business health insurance and benefit market and which has been authorized to function in conjunction with the board of the connector.

Section 2.  (a)  There shall be a body politic and corporate and a public instrumentality to be known as the commonwealth health insurance connector authority, which shall be an independent public entity not subject to the supervision and control of any other executive office, department, commission, board, bureau, agency or political subdivision of the commonwealth except as specifically provided in any general or special law.  The exercise by the authority of the powers conferred by this chapter shall be considered to be the performance of an essential public function.  The purpose of the authority is to implement the commonwealth health insurance connector, the purpose of which is to facilitate the availability, choice and adoption of private health insurance plans to eligible individuals and groups as described in this chapter.

(b)  There shall be a board, with duties and powers established by this chapter, that shall govern the connector.  The connector board shall consist of 11 members: the secretary for administration and finance, ex officio, who shall serve as chairperson; the director of Medicaid, ex officio; the commissioner of insurance, ex officio; the executive director of the group insurance commission; 3 members appointed by the governor, 1 of whom shall be a member in good standing of the American Academy of Actuaries, 1 of whom shall be a health economist, and 1 of whom shall represent the interests of small businesses; and 3 members appointed by the attorney general, 1 of whom shall be an employee health benefits plan specialist, 1 of whom shall be a representative of a health consumer organization, and 1 of whom shall be a representative of organized labor.  No appointee may be an employee of any licensed carrier authorized to do business in the commonwealth.  All appointments shall serve a term of 3 years, but a person appointed to fill a vacancy shall serve only for the unexpired term.  An appointed member of the board shall be eligible for reappointment.  The board shall annually elect 1 of its members to serve as vice-chairperson.  Each member of the board serving ex officio may appoint a designee under section 6A of chapter 30.

(c)  Six members of the board shall constitute a quorum, and the affirmative vote of 6 members of the board shall be necessary and sufficient for any action taken by the board.  No vacancy in the membership of the board shall impair the right of a quorum to exercise all the rights and duties of the connector.  Members shall serve without pay, but shall be reimbursed for actual expenses necessarily incurred in the performance of their duties.  The chairperson of the board shall report to the governor and to the general court no less than annually.

(d)  Any action of the connector may take effect immediately and need not be published or posted unless otherwise provided by law.  Meetings of the connector shall be subject to section 11A½ of chapter 30A; but, said section 11A½ shall not apply to any meeting of members of the connector serving ex officio in the exercise of their duties as officers of the commonwealth if no matters relating to the official business of the connector are discussed and decided at the meeting.  The connector shall be subject to all other provisions of said chapter 30A, and records pertaining to the administration of the connector shall be subject to section 42 of chapter 30 and section 10 of chapter 66.  All moneys of the connector shall be considered to be public funds for purposes of chapter 12A.  The operations of the connector shall be subject to chapter 268A and chapter 268B.

(e)  The chairperson shall hire an executive director to supervise the administrative affairs and general management and operations of the connector and also serve as secretary of the connector, ex officio.  The executive director shall receive a salary commensurate with the duties of the office.  The executive director may appoint other officers and employees of the connector necessary to the functioning of the connector.  Sections 9A, 45, 46, and 46C of chapter 30, chapter 31 and chapter 150E shall not apply to the executive director or any other employees of the connector.  The executive director shall, with the approval of the board:—

(i)  plan, direct, coordinate and execute administrative functions in conformity with the policies and directives of the board;

    (ii)  employ professional and clerical staff as necessary;

   (iii)  report to the board on all operations under his control and supervision;

    (iv)  prepare an annual budget and manage the administrative expenses of the  connector; and

(v)  undertake any other activities necessary to implement the powers and duties set forth in this chapter.

(f)  As of April 1, 2007, the connector shall begin offering health benefit plans under section 5.

Section 3.  The purpose of the board of the connector shall be to implement the commonwealth health insurance connector.  The goal of the board is to facilitate the purchase of health care insurance products through the connector at an affordable price by eligible individuals, groups and commonwealth care health insurance plan enrollees.  For these purposes, the board is authorized and empowered as follows:—

(a)  to develop a plan of operation for the connector, this shall include, but not be limited to, the following:—

(1)  establish procedures for operations of the connector;

(2)  establish procedures for communications with the executive director;

(3)  establish procedures for the selection of and the seal of approval certification for health benefit plans to be offered through the connector;

(4)  establish procedures for the enrollment of eligible individuals, groups and commonwealth care health insurance program enrollees;

(5)  establish procedures for granting an annual certification upon request of a resident who has sought health insurance coverage through the connector, attesting that, for the purposes of enforcing section 2 of chapter 111M, no health benefit plan which meets the definition of creditable coverage was deemed affordable by the connector for said individual.  The connector shall maintain a list of individuals for whom such certificates have been granted;

(6)  establish procedures for appeals of eligibility decisions for the commonwealth care health insurance program, established by chapter 118H;

(7)  establish appeals procedures for enforcement actions taken by the department of revenue under said chapter 111M, including standards to govern appeals based on the assertion that imposition of the penalty under said chapter 111M would create extreme hardship;

(8)  establish a plan for operating a health insurance service center to provide eligible individuals, groups and commonwealth care health insurance program enrollees, with information on the connector and manage connector enrollment;

(9)  establish and manage a system of collecting all premium payments made by, or on behalf of, individuals obtaining health insurance coverage through the connector, including any premium payments made by enrollees, employees, unions or other organizations;

    (10)  establish and manage a system of remitting premium assistance payments to the carriers;

    (11)  establish a plan for publicizing the existence of the connector and the connector’s eligibility requirements and enrollment procedures;

    (12)  develop criteria for determining that certain health benefit plans shall no longer be made available through the connector, and to develop a plan to decertify and remove the seal of approval from certain health benefit plans; 

    (13)  develop a standard application form for eligible individuals, groups seeking to purchase health insurance through the connector, and commonwealth care health insurance program enrollees, seeking a premium assistance payment which shall include information necessary to determine an applicant’s eligibility, previous health insurance coverage history and payment method; and

    (14)  develop criteria for plans eligible for premium assistance payments through the commonwealth care health insurance plan, initially publishing said criteria by July 1, 2006 for plans to be procured and implemented no later than October 1, 2006.

(b)  to determine each applicant’s eligibility for purchasing insurance offered by the connector, including eligibility for premium assistance payments.

(c)  to seek and receive any grant funding from the federal government, departments or agencies of the commonwealth, and private foundations.

(d)  to contract with professional service firms as may be necessary in its judgment, and to fix their compensation.

(e)  to contract with companies which provide third-party administrative and billing services for insurance products.

(f)  to charge and equitably apportion among participating institutions its administrative costs and expenses incurred in the exercise of the powers and duties granted by this chapter.

(g)  to adopt by-laws for the regulation of its affairs and the conduct of its business.

(h)  to adopt an official seal and alter the same.

(i)  to maintain an office at such place or places in the commonwealth as it may designate.

(j)  to sue and be sued in its own name, plead and be impleaded.

(k)  to establish lines of credit, and establish one or more cash and investment accounts to receive payments for services rendered, appropriations from the commonwealth and for all other business activity granted by this chapter except to the extent otherwise limited by any applicable provision of the Employee Retirement Income Security Act of 1974.

(l)  to approve the use of its trademarks, brand names, seals, logos and similar instruments by participating carriers, employers or organizations.

(m)  to enter into interdepartmental agreements with the department of revenue, the executive office of health and human services, the division of insurance and any other state agencies the board deems necessary to implement chapter 111M and chapter 118H.

(n)  to create and deliver to the department of revenue a form for the department to distribute to every person to whom it distributes information regarding personal income tax liability, including, without limitation, every person who filed a personal income tax return in the most recent calendar year, informing the recipient of the requirements to establish and maintain health care coverage.

(o)  to create for publication, by September 30 of each year, the commonwealth care health insurance program consumer price schedule.

(p)  to create for publication by December 1 of each year, a premium schedule, which, accounting for maximum pricing in all rating factors with an exception for age, shall include the lowest premium on the market for which an individual would be eligible for “creditable coverage” as defined in chapter 111M.  The schedule shall publish premiums allowing variance for age and rate basis type.  The premium schedule shall be delivered to the department of revenue for use in establishing compliance with section 2 of chapter 111M.

(q)  to review annually the publication of the income levels for the federal poverty guidelines and devise a schedule of a percentage of income for each 50 per cent increment of the federal poverty level at which an individual could be expected to contribute said percentage of income towards the purchase of health insurance coverage.  The director shall consider contribution schedules, such as those set for government benefits programs.  The report shall be published annually beginning on June 1, 2007.  Prior to publication, the schedule shall be reported to the house and senate committee on ways and means and the joint committee on health care financing.

(r)  to establish criteria, accept applications, and approve or reject licenses for certain sub-connectors which shall be authorized to offer health benefit plans offered by the connector.  The board shall establish and maintain a procedure for coordination with said sub-connectors.

(s)  to define and set by regulation minimum requirements for health plans meeting the requirement of “creditable coverage” as used in section 1 of chapter 111M.

(t)  to establish and evaluate requirements for plans issued under section 5 with regard to health care delivery network design.

Section 4.  (a)  The connector may only offer health benefit plans to eligible individuals, and groups as defined in this chapter.  Sub-connectors shall be authorized to offer all health benefit plans that the connector may offer, including all health benefit plans offered through the commonwealth care health insurance program.

(b)  An eligible individual or small group’s participation in the connector shall cease if coverage is cancelled under section 4 of chapter 176J.

Section 5.  (a)  Only health insurance plans that have been authorized by the commissioner and underwritten by a carrier may be offered through the connector.

(b)  Each health plan offered through the connector shall contain a detailed description of benefits offered, including maximums, limitations, exclusions and other benefit limits.

(c)  No health plan shall be offered through the connector that excludes an individual from coverage because of race, color, religion, national origin, sex, sexual orientation, marital status, health status, personal appearance, political affiliation, source of income, or age.

(d)  Plans receiving the connector seal of approval shall meet all requirements of health benefit plans as defined in section 1 of chapter 176J; provided, however, in order to encourage lower cost, high quality health benefit plans, that plans shall not be required to meet health care delivery network design provisions in any other law or regulation, and shall be free to contract on a mutually agreed basis with, or determine not to contract with, any provider for covered services;  provided, however, that the contracted network meets the requirements set forth by the board of the connector.

Section 6.  Eligible small groups seeking to be a participating institution shall, as a condition of participation in the connector, enter in a binding agreement with the connector which, at a minimum, shall stipulate the following:—

(a)  that the employer agrees that, for the term of agreement, the employer will not offer to eligible individuals to participate in the connector any separate or competing group health plan offering the same, or substantially the same, benefits provided through the connector;

(b)  that the employer reserves the right to determine, subject to applicable law, the criteria for eligibility, enrollment and participation in the connector and the amounts of the employer contributions, if any, to such health plan, provided that, for the term of the agreement with the connector, the employer agrees not to change or amend any such criteria or contribution amounts at anytime other than during a period designated by the connector for participating employer health plans;

(c)  that the employers will participate in a payroll deduction program to facilitate the payment of health benefit plan premium payments by employees to benefit from deductibility of gross income under 26 U.S.C. 104, 105, 106 and 125; and

(d)  that the employer agrees to make available, in a timely manner, for confidential review by the executive director, any of the employer’s documents, records or information that the connector reasonably determines is necessary for the executive director to:—

(1)  verify that the employer is in compliance with applicable federal and commonwealth laws relating to group health insurance plans, particularly those provisions of such laws relating to non-discrimination in coverage; and

(2)  verify the eligibility, under the terms of the health plan, of those individuals enrolled in the employer’s participating health plan.

Section 7.  The connector shall administer the commonwealth care health insurance program, as described in chapter 118H, and remit premium assistance payments beginning on October 1, 2006 to those carriers providing health plans to commonwealth care health insurance program enrollees.

Section 8.  The connector shall enter into interagency agreements with the department of revenue to verify income data for participants in the commonwealth care health insurance program.  Such written agreements shall include provisions permitting the connector to provide a list of individuals participating in or applying for the commonwealth care health insurance program, including any applicable members of the households of such individuals, which would be counted in determining eligibility, and to furnish relevant information including, but not limited to, name, social security number, if available, and other data required to assure positive identification.  Such written agreements shall include provisions permitting the department of revenue to examine the data available under the wage reporting system established under section 3 of chapter 62E.  The department of revenue is hereby authorized to furnish the connector with information on the cases of persons so identified, including, but not limited to, name, social security number and other data to ensure positive identification, name and identification number of employer, and amount of wages received and gross income from all sources.

Section 9.  The commonwealth, through the group insurance commission, shall enter into an agreement with the connector whereby employees and contractors of the commonwealth who are ineligible for group insurance commission enrollment may elect to purchase a health benefit plan through the connector.  The group insurance commission shall develop a protocol for making pro-rated contributions to the chosen plan on behalf of the commonwealth.

Section 10.  The connector seal of approval shall be assigned to health benefit plans that the board determines (1) meets the requirements of subsection (d) of section 5; (2) provides good value to consumer; (3) offers high quality; and (4) is offered through the connector.

Section 11.  (a) When an eligible individual or group is enrolled in the connector by a producer licensed in the commonwealth, the health plan chosen by each eligible individual or group shall pay the producer a commission that shall be determined by the board.  In setting the commission, the board of the connector shall consider rates of commissions paid to producers for health plans issued under chapter 176J as of January 1, 2006.

Section 12.  (a)  The connector shall be authorized to apply a surcharge to all health benefit plans which shall be used only to pay for administrative and operational expenses of the connector; provided, however, that such a surcharge shall be applied uniformly to all health benefit plans offered through the connector and sub-connectors; provided further that a sub-connector may charge an additional fee to be used only to pay for additional administrative and operational expenses of the sub-connector.  These surcharges shall not be used to pay any premium assistance payments under the commonwealth care health insurance program, as described in chapter 118H.

(b)  Each carrier participating in the connector shall be required to furnish such reasonable reports as the board determines necessary to enable the executive director to carry out his duties under this chapter.

(c)  The board may withdraw a health plan from the connector only after notice to the carrier.

Section 13.  (a)  All expenses incurred in carrying out this chapter shall be payable solely from funds provided under the authority of this chapter and no liability or obligations shall be incurred by the connector hereunder beyond the extent to which monies shall have been provided under this chapter.

(b)  The connector shall be liable on all claims made as a result of the activities, whether ministerial or discretionary, of any member, officer, or employee of the connector acting as such, except for willful dishonesty or intentional violation of the law, in the same manner and to the same extent as a private person under like circumstances; provided, however, that the connector shall not be liable to levy or execution on any real or personal property to satisfy judgment, for interest prior to judgment, for punitive damages or for any amount in excess of $100,000.

(c)  No person shall be liable to the commonwealth, to the connector or to any other person as a result of his activities, whether ministerial or discretionary, as a member, officer or employee of the connector except for willful dishonesty or intentional violation of the law; provided, however, that such person shall provide reasonable cooperation to the connector in the defense of any claim.  Failure of such person to provide reasonable cooperation shall cause him to be jointly liable with the connector, to the extent that such failure prejudiced the defense of the action.

(d)  The connector may indemnify or reimburse any person, or his personal representative, for losses or expenses, including legal fees and costs, arising from any claim, action, proceeding, award, compromise, settlement or judgment resulting from such person’s activities, whether ministerial or discretionary, as a member, officer or employee of the connector; provided that the defense of settlement thereof shall have been made by counsel approved by the connector.  The connector may procure insurance for itself and for its members, officers and employees against liabilities, losses and expenses which may be incurred by virtue of this section or otherwise.

(e)  No civil action hereunder shall be brought more than 3 years after the date upon which the cause thereof accrued.

(f)  Upon dissolution, liquidation or other termination of the connector, all rights and properties of the connector shall pass to and be vested in the commonwealth, subject to the rights of lien holders and other creditors.  In addition, any net earnings of the connector, beyond that necessary for retirement of any indebtedness or to implement the public purpose or purposes or program of the commonwealth, shall not inure to the benefit of any person other than the commonwealth.

Section 14.  The connector shall keep an accurate account of all its activities and of all its receipts and expenditures and shall annually make a report thereof as of the end of its fiscal year to its board, to the governor, to the general court, and to the state auditor, such reports to be in a form prescribed by the board, with the written approval of the auditor.  The board or the auditor may investigate the affairs of the connector, may severally examine the properties and records of the connector, and may prescribe methods of accounting and the rendering of periodical reports in relation to projects undertaken by the connector.  The connector shall be subject to biennial audit by the state auditor.

Section 15.  No later than 2 years after the connector begins operation and every year thereafter, the connector shall conduct a study of the connector and the persons enrolled in the connector and shall submit a written report to the governor, the president of the senate, the speaker of the house of representatives, the chairs of the joint committee on health care financing, and the house and senate committees on ways and means on status and activities of the connector based on data collected in the study.  The report shall also be available to the general public upon request.  The study shall review:—

(1)  the operation and administration of the connector, including surveys and reports of health benefits plans available to eligible individuals and on the experience of the plans.  The experience on the plans shall include data on enrollees in the connector and enrollees purchasing health benefit plans as defined by chapter 176J outside of the connector, the operation and administration of the commonwealth care health insurance program described in chapter 118H, expenses, claims statistics, complaints data, how the connector met its goals, and other information deemed pertinent by the connector; and

(2)  any significant observations regarding utilization and adoption of the connector.

Section 16.  The connector may adopt regulations to implement this chapter.

